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Summary of evaluations
• Confirms the conclusions of the 2012 and 2008 Commission reports on the Injunctions
Directive
• The Injunctions Directive 2009/22/EC is a relevant and useful instrument, but not effective
enough in its current form
• Procedures are too costly, lengthy and complex

• Rarely used to bring cross-border actions
• Minimal impact of injunctions for consumers
• Need for better enforcement of existing rules and strengthening procedural mechanisms to
stop infringements of consumer rights and combat mass harm

• Principles which are still valid for injunctive and compensatory collective redress
• Limited impact on Member States — 9 MS have no form of compensatory collective redress
• Divergent approaches on several aspects (legal standing,
admissibility, information on collective redress, funding etc.)

consumer

participation,

• Practical obstacles to the smooth operation of existing procedures
• Consumer rights: collective redress actions are mainly introduced in this area; the lack of
collective redress has the greatest practical consequences in the consumer area

“In this context, the Commission intends
•

to further promote the principles set out in the 2013 Recommendation across all areas,
both in terms of availability of collective redress actions in national legislations and thus of
improving access to justice, and in terms of providing the necessary safeguards against
abusive litigation;

•

to carry out further analysis for some aspects of the Recommendation which are key to
preventing abuses and to ensuring safe use of collective redress mechanisms, such as
regarding funding of collective actions, in order to get better a picture of the design and
practical implementation;

•

to follow-up this assessment of the 2013 Recommendation in the framework of the
forthcoming initiative on a "New Deal for Consumers", as announced in the Commission
Work Programme for 2018, with a particular focus on strengthening the redress and
enforcement aspects of the Injunctions Directive in appropriate areas.”

Injunctions Directive (2009/22/EC)

• Qualified entities can bring representative actions aimed at stopping or
prohibiting a breach of Union law instruments that harm the ‘collective interests
of consumers’ (listed in its Annex I)
• Covers both domestic and cross-border infringements
• Either judicial or administrative procedure, or both
• Certain criteria for qualified entities
• Cross-border legal standing for qualified entities from different Member States

Proposal for a Directive on representative actions

• Maintains the main characteristics of Directive 2009/22/EC
representative action; judicial and/or administrative procedure etc.)

(procedural

rules;

• Introduces representative actions for redress in addition to representative actions for
injunctions and safeguards to avoid abusive litigation
• The proposed scheme does not replace national collective redress mechanisms (discretion
whether to incorporate it into a present/future national mechanism or as an alternative to
that (s) mechanism (s)) + flexibility as to the procedural modalities)

• Scope extended to other EU instruments whose breach is/is likely to affect the
collective interests of consumers (e.g. data protection, transport, financial services,
energy, environment, telecommunications) — see Annex I
• Applies to ceased and ongoing infringements (which started after the date of
application of the Directive)
• Without prejudice to substantive rules (EU or national law) — the proposal does not
create any substantive right to receive compensation
• Without prejudice to private international law rules

• Qualified entities are designated in advance and included in a list
• Criteria:
o

Legally constituted under national law

o

Legitimate interest in ensuring compliance with an EU instrument (Annex I)

o

Non-profit

• E.g.: consumer organisations, independent public bodies
• Right of the court/administrative authority to examine whether the purpose of the
entity justifies its request for measures in a specific case
Member States discretion on several points (ad hoc designation, which entities may
apply for one or more of the measures referred to in Articles 5 and 6)

The qualified entity may bring a representative action in order to obtain:
a) Injunction as a provisional measure — cessation/prohibition of practice

b) Injunction as a definitive measure — establishing a breach of law
cessation/prohibition if necessary)

(+

c) Measures to eliminate the continuing effects of the infringement (e.g. redress
measures)
For injunctions (a) and (b)):no need to provide a mandate or evidence of harm to
consumers & intention/negligence by the trader
Possibility to ask for measures (a), (b) and (c) in a single action or separately.

•

General rule: court/administrative authority takes a measure obliging the trader to
provide consumers with redress

•

Redress = compensation, repair of the product, replacement, termination of the contract
etc., as appropriate and available by virtue of applicable national or Union law

•

Referral to Member States as regards the opt-in/opt-out, admissibility, standard of proof

•

Complexity
of
quantifying
individual
damages:
possibility
to
give
the
courts/administrative authorities the power to issue a declaratory decision on the liability
of the trader (regulatory choice, case-by-case, obligation to state reasons)

•

Special rules: ‘clear-cut’ cases; ‘small amounts’ cases

•

Settlements encouraged at all stages of the procedure

•

The trader must properly inform the consumers concerned about the final
measures taken as part of the representative action (existence of the
infringement; redress, if applicable)

•

Effects of final decisions establishing an infringement — facilitation of redress in
individual or collective actions (irrebuttable presumption in the same Member
State or a rebuttable presumption in another Member State)

•

Expediency throughout the procedure

•

Specific rules on evidence relevant to the control of the defendant (no
reversal of the burden of proof but compensation for information asymmetry;
control of the court/administrative authority)

•

Effective, proportionate and dissuasive penalties, including fines, for failure
to comply with final decisions taken in the context of a representative action

•

Assistance to qualified entities (avoiding financial obstacles to the effective
exercise of the right to bring a representative action; recovery of costs
related to consumer information if successful; improved cooperation between
qualified entities)

•

Cross-border representative actions: mutual recognition of the legal standing
of qualified entities designated in advance only. Possibility of joint action or
representation of qualified entities concerned by a single qualified entity.

•

Standing reserved for qualified entities + obligation for regular evaluation
and withdrawal of the status, where appropriate, by the Member States +
assessment of the link between purpose of qualified entity and the specific
action

•

Settlements
fairness)

•

Transparency of the funding of the entity’s activity in general and of the
representative action for redress concerned (sufficient resources to cover the
costs in the event of failure and representing the best interests of the
consumers concerned)

•

Control of third-party funding — if used, rules to avoid conflict of interest

approved
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authority

(legality,

•
•

European Parliament – adopted its position at first reading at the 26
March 2019 Plenary
Council – General Approach at the November 2019 COMPET Council?

