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Introduction
• For decades, the insurance industry has been subject to the approach of
the European legislator.
• The member states are obliged to implement European provisions (in
particular EU directives) at national level.
• The scope for action that exists depends on the level of harmonization of
the EU directive.
• The importance of the case law of the European Court of Justice (ECJ) is
great - and it is constantly growing due to new European requirements.
• In the European Economic Area (EEA), the case law of the EFTA Court is
also relevant.
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Introduction
• In the area of legal expenses insurance, many European legal
requirements are relevant.
• These are in particular:
- Directive 87/344/EEC of 22 June 1987 on the coordination of laws,
regulations and administrative provisions relating to legal expenses
insurance (Legal Expenses Insurance-Directive)
respectively
Directive 2009/138/EC of 25 November 2009 on the taking-up and
pursuit of the business of Insurance and Reinsurance (Solvency IIDirective),
- Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer
contracts,
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Introduction
- Directive 2008/52/EC of 21 May 2008 on certain aspects of mediation
in civil and commercial matters (Mediation-Directive),
- Directive 2009/22/EC of 23 April 2009 on injunctions for the protection
of consumers' interests
respectively in the future
Directive on representative actions for the protection of the collective
interests of consumers
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Free Choice of Lawyer
–
a reminder
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Free Choice of Lawyer – a reminder
• The European Union introduced the free choice of lawyer in 1987 with
the provision of Article 4 (1) of the Legal Expenses Insurance Directive.
• In the course of the restructuring of insurance supervisory law by
Solvency II, the European Union transposed the legal policy approach
of the free choice of lawyer into Article 201 (1) (a) of the Solvency II
Directive in 2009, with only slight linguistic changes but the same
content.
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Free Choice of Lawyer – a reminder
Article 4 Legal Expenses Insurance-Directive
1. Any contract of legal expenses insurance shall expressly recognize that:
(a) where recourse is had to a lawyer or other person appropriately
qualified according to national law in order to defend, represent or
serve the interests of the insured person in any inquiry or proceedings,
that insured person shall be free to choose such lawyer or other
person;
(b) the insured person shall be free to choose a lawyer or, if he so prefers
and to the extent that national law so permits, any other appropriately
qualified person, to serve his interests whenever a conflict of interests
arises.
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Free Choice of Lawyer – a reminder
Article 201 Solvency II-Directive - Free choice of lawyer
1. Any contract of legal expenses insurance shall expressly provide that:
(a) where recourse is had to a lawyer or other person appropriately
qualified according to national law in order to defend, represent or
serve the interests of the insured person in any inquiry or proceedings,
that insured person shall be free to choose such lawyer or other
person;
(b) the insured persons shall be free to choose a lawyer or, where they so
prefer and to the extent that national law so permits, any other
appropriately qualified person, to serve their interests whenever a
conflict of interests arises.
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Free Choice of Lawyer – a reminder
• The member states of the European Union have implemented the (to
this extent minimum harmonising) directives on free choice of lawyers
in different ways.
• From the point of view of the insurance industry, a very restrictive
implementation of the directive requirements can be found in
Germany, first in section 158m VVG old version, now in the identical
provision of section 127 VVG.
• Other member states, such as the Netherlands, have in some cases
adopted much more liberal regulatory approaches.
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Free Choice of Lawyer – a reminder
Section 127 – „Freedom of“ choice of lawyer
(1) The policyholder shall be entitled freely to choose a lawyer to represent
his interests in court and administrative proceedings from among the
circle of lawyers whose fees the insurer will cover in accordance with the
contract of insurance. This provision shall also apply if the policyholder is
entitled to claim legal expenses for the representation of other legal
interests.
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ECJ and EFTA-Court
on
Free Choice of Lawyer
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ECJ and EFTA-Court on Free Choice of Lawyer
• The ECJ and the EFTA Court have given their opinions in various rulings on
issues relating to the free choice of lawyer:
- EJC judgment of 10 September 2009 – C-199/08 (Eschig/UNIQA)
- ECJ judgment of 26 May 2011 – C-293/10 (Stark/D.A.S.)
- ECJ judgment of 7 November 2013 – C-442/12 (Sneller/D.A.S.)
- EFTA-Court judgment of 27 Oktober 2017 – E-21/16
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ECJ and EFTA-Court on Free Choice of Lawyer
• ECJ judgment of 10 September 2009 – C-199/08 (Eschig/UNIQA)
Article 4(1)(a) of Council Directive 87/344/EEC of 22 June 1987 on the
coordination of laws, regulations and administrative provisions relating
to legal expenses insurance must be interpreted as not permitting the
legal expenses insurer to reserve the right, where a large number of
insured persons suffer loss as a result of the same event, itself to select
the legal representative of all the insured persons concerned.
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ECJ and EFTA-Court on Free Choice of Lawyer
• ECJ judgment of 26 May 2011 – C-293/10 (Stark/D.A.S.)
Article 4(1) (...) must be interpreted as not precluding a national
provision under which it may be agreed that a person covered by legal
expenses insurance may select, in order to have his interests
represented in administrative or judicial proceedings, only persons
professionally authorised to represent parties who have their chambers
at the place of the court or administrative authority having jurisdiction
at first instance, on condition that, in order not to render meaningless
the insured person’s freedom to choose the person instructed to
represent him, that restriction relates only to the extent of the cover by
the legal insurance provider in respect of costs linked to the
involvement of a representative and that the reimbursement actually
provided by that insurer is sufficient, this being a matter for the
referring court to determine.
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ECJ and EFTA-Court on Free Choice of Lawyer
• ECJ judgment of 7 November 2013 – C-442/12 (Sneller/D.A.S.)
1. Article 4(1)(a) (…) must be interpreted as precluding a legal expenses
insurer which stipulates in its insurance contracts that legal assistance
will in principle be provided by its employees from also providing that
the costs of legal assistance provided by a lawyer or legal
representative chosen freely by the insured person will be covered only
if the insurer takes the view that the handling of the case must be
subcontracted to an external lawyer.
2. The answer to question 1 will not differ depending on whether or not
legal assistance is compulsory under national law in the inquiry or
proceedings concerned.
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ECJ and EFTA-Court on Free Choice of Lawyer
• EFTA-Court judgment of 27 October 2017 – E-21/16 (Nobile/D.A.S.)
Article 201(1)(a) of Directive 2009/138/EC precludes terms and
conditions in a legal expenses insurance contract that release the
insurance company from its obligations under the contract if the
insured person mandates an attorney to represent his interests,
without the consent of the company, at a point in time when the
insured person would be entitled to make a claim under the contract.
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ECJ and EFTA-Court on Free Choice of Lawyer
• Interim result:
- According to the case law of the ECJ and the EFTA Court of Justice the
free choice of lawyer currently represents an obstacle to the
participation of legal expenses insurers in proceedings to enforce both
individual and collective interests.
- However, the European provisions give leeway for contractually
stipulated incentive schemes related to the choice of lawyer by the
policyholder. Such agreements are limited by the so-called
"Aushöhlungsverbot“ (prohibition of undermining the free choice of
lawyer).
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New standards by the Directive on
representative actions for the protection
of the collective interests of consumers?
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History of a Directive – first Act
27. November 2008

2. Februar 2012

EU Commission:
Green Paper On
Consumer Collective
Redress

EU Parliament:
Resolution ‘Towards a Coherent
European Approach to
Collective Redress’

4. Februar 2011

11. Juni 2013

EU Commission:
Public Consultation
‘Towards a Coherent
European Approach to
Collective Redress‘

EU Commission:
Recommendation ‘Common
principles for injunctive and
compensatory collective
redress mechanisms‘
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History of a Directive – second Act
22 May 2017

11 April 2018

until 10 October 2019

EU Commission:
Call for evidence on the
operation of collective
redress arrangements

EU Commission:
Proposal for a directive on representative
actions for the protection of the
collective interests of consumers

Council:
Discussions

(since 11 April 2018)

25 January 2018

26 March 2019

EU Commission:
Report on the
implementation of the
Commission
Recommendation of
11 June 2013

EU Parliament:
Position at 1st reading
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New standards? – Starting point
• With the new European representative action, redress measures are to
be fought for.
- Principle: redress order, which obligates the trader to provide for,
inter alia, compensation, repair, replacement, price reduction,
contract termination or reimbursement of the price paid.
- Exception: declaratory decision regarding the liability of the trader
towards the consumers.
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New standards? – Starting point
• Declaratory decisions are only possible within narrow limits:
- Possible "in duly justified cases where, due to the characteristics of
the individual harm to the consumers concerned the quantification
of individual redress is complex."
- Not possible where
Ø consumers concerned by the infringement are identifiable and
suffered comparable harm caused by the same practice in relation
to a period of time or a purchase;
Ø consumers have suffered a small amount of loss and it would be
disproportionate to distribute the redress to them.

www.ReLLaTe.de

New standards? – Funding
Article 7
Funding
(1) The qualified entity seeking a redress order as referred in Article 6(1) shall
declare at an early stage of the action the source of the funds used for its
activity in general and the funds that it uses to support the action. It shall
demonstrate that it has sufficient financial resources to represent the best
interests of the consumers concerned and to meet any adverse costs
should the action fail.
…
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New standards? – Funding
Article 7
Funding
…
(2) Member States shall ensure that in cases where a representative action
for redress is funded by a third party, it is prohibited for the third party:
a) to influence decisions of the qualified entity in the context of a
representative action, including on settlements;
b) to provide financing for a collective action against a defendant who is
a competitor of the fund provider or against a defendant on whom the
fund provider is dependant.
…
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New standards? – Funding
Recital 25
Qualified entities should be fully transparent about the source of funding of
their activity in general and regarding the funds supporting a specific
representative action for redress in order to enable courts or administrative
authorities to assess whether there may be a conflict of interest between the
third party funder and the qualified entity and to avoid risks of abusive
litigation as well as to assess whether the funding third party has sufficient
resources in order to meet its financial commitments to the qualified entity. …
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New standards? – Assistance
Article 15
Assistance for qualified entities
(1) Member States shall take the necessary measures to ensure that
procedural costs related to representative actions do not constitute
financial obstacles for qualified entities to effectively exercise the right to
seek the measures referred to in Articles 5 and 6, such as limiting
applicable court or administrative fees, granting them access to legal aid
where necessary, or by providing them with public funding for this
purpose.
…
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New standards? – Assistance
Article 15
Assistance for qualified entities
…
(2) Member States shall take the necessary measures to ensure that in cases
where the qualified entities are required to inform consumers concerned
about the ongoing representative action the related cost may be
recovered from the trader if the action is successful.
…
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New standards? – Opt-in and Opt-out
• Whether a mandate from the consumer is required before the qualified
entity takes action, is regulated differently in the proposed directive:
- if the qualified entity wishes to obtain (interim) injunctions within the
meaning of Article 5 (2), no mandate from the consumer is required;
- if the qualified entity wishes to obtain remedies (remedy decision or
declaratory decision), Member States may require the mandate of the
consumers concerned.
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New standards?
• Interim results:
- In the case of actions seeking a remedy, costs arise only for the
qualified entities.
- The financing of the action of a qualified entity is regularly not
related to legal expenses insurance policies of policyholders.
- Only in cases, in which a declaratory decision ends the proceedings,
the question, who bears the costs in subsequent proceedings, arises.
- Member States shall determine whether an opt-in or opt-out
procedure is to apply to actions for remedies.
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New standards?
• The proposed directive does not make any statements
- reg. the choice of lawyer,
- reg. individual processes,
- reg. the financing of actions brought by qualified entities concerning
insurance solutions.
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Political considerations
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Political considerations
• Is a realignement of the European legal requirements for the legal
expenses insurance possible and necessary?
- Who is protected by the free choice of lawyer?
- Is the free choice of lawyer still up to date?
• Which changes resp. clarifications in the Directive on representative
actions for the protection of the collective interests of consumers are
useful?
- Should individual actions be stopped during a pending remedy action?
- Can qualified entities finance litigation through insurance solutions?
- Do insurers have a right of co-determination in these cases?
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Corporate freedoms
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Corporate freedoms
• Liberties and limits of contract design
- European and national regulations
- Case law of the ECJ and the EFTA Court
- Supreme Court national case-law on contractual freedom in legal
expenses insurance
• Conclusions on possible arrangements for collective redress clauses in BTE
and ATE policies
- Extension of the "conflict manager" function?
- New obligations to mitigate losses?
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Conclusion
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Conclusion
• The free choice of lawyer restricts the participation of legal expenses
insurers in proceedings to enforce the interests of policyholders.
• Contractually agreed incentive systems in connection with the choice of
lawyer by the policyholder are possible – the limit is the prohibition of
undermining.
• The proposal for a directive on collective actions to protect the collective
interests of consumers does not fundamentally change this.
• Legal expenses insurers still have limited but usable leeway in the drafting
of insurance contracts.
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Conclusion
• With regard to the cost risk in collective redress proceedings as defined in
the proposed directive, a distinction should be made:
- In the case of actions for (interim) injunctions and remedies, costs incur
only for the qualified entities; the actions are not financed by legal
expenses insurance contracts of affected consumers.
- If a declaratory decision ends the proceedings, the question arises as to
whether the costs will be borne in the subsequent proceedings.
• Qualified entities may be interesting policyholders.
• The legal expenses insurer of the future is more than ever a conflict
manager.
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Thank you for your attention.
Prof. Dr. Domenik Henning Wendt, LL.M.
Frankfurt University of Applied Sciences
Civil Law, European Business Law and European Law
Research Lab for Law and applied Technologies (ReLLaTe)
Nibelungenplatz 1
60318 Frankfurt a.M.
www.frankfurt-university.de
wendt@fb3.fra-uas.de

www.ReLLaTe.de

